Farmington disaster, the top leadership of the
United Mine Workers of America bluntly stated that
in their judgment it would not be possible to en-
act any health protection or coal dust standard
for the miners this year.  Later, they took the
same timid approach toward the enactment of com-,
pensation for victims of black lung.  For a long
time, they clung to the obviously gapping loophole
"provided by the Federal Coal Mine Safety Board of
Review.  These facts are a matter of record. * * *

Part 1, 1969 Legislative History, p. 1582.  D30 should bear in
mind that section 105(c) (1) also prohibits discrimination
against a miner for having "filed or made a complaint under
or related to this Act" or because he "has testified or is
about to testify in any such proceeding."

Section 101(a){7) of the Act provides that "where a
determination is made that a miner may suffer material impair-
ment of health or functional capacity by reason of exposure
to the hazard covered by such mandatory standard, that miner
shall be removed from such exposure and reassigned. "  [Em-
phasis supplied.]  The use of the words "shall be" probably
accounts for the following statement in MSHA's rulemaking
proceeding:

MSHA considered the appropriateness of providing
for the mandatory transfer of miners who have
evidence of pneumoconiosis.  However, MSHA re-
ceived several comments from labor and industry
representatives expressing unanimous opposition
to any mandatory transfer provisions.  Commenters
felt that a mandatory transfer program would
create severe enforcement problems; create hos-
tility towards the program, resulting in possible
work stoppages; create distrust of MSHA; violate
the confidentiality of the X-ray program by reveal-
ing information about a miner's medical condition;
and decrease participation in the NIOSH medical
surveillance program, depriving the miners of in-
formation about their health and depriving NIOSH
of important epidemological data.  In view of the
possible problems with a mandatory transfer pro-
vision, the rule retains the option to exercise
Part 90 rights and is intended to encourage more
miners to exercise the option.  However, MSHA
will monitor participation rates over the next
three years, and if the number of miners exercis-
ing the Part 90 option does not substantially in-
crease, MSHA will reconsider the appropriateness
of a mandatory transfer program.

45 Fed. Reg. at 80763-80764.
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